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1. BULGARIA

Case Study I:

Privatisation Procedure of the Bulgarian Tobacco Monopoly – Bulgartabac Holding (BTH), 2002-2006

The judiciary was involved in the privatisation of BTH on several occasions. In October and December 2002, SAC heard the case on the decision of PA to sell the holding to Deutsche Bank consortium. The second time when the judiciary was involved in the case was the Constitutional Court case on the amendments made to the privatisation law. In April 2006, some of the amendments were abolished by the court.     

We studied the perceptions of corruption in the legal system on the basis of the court rulings in the two cases mentioned above.

Economically effective privatisation

Over the whole period since the start of privatisation in the mid-1990s, there have been strong perceptions in media and society that privatised enterprises were sold bellow their real price. Such an argument was also used by SAC when it cancelled the decision of PA. The formal reasons for such an interpretation were the following: In August 2002 a new audit report of BTH had been released, according to which, in comparison to the previous year, some positive changes had occurred in the financial condition of the holding. This conclusion had given ground to some of the bidders to ask for improvement of their offers in accordance with the new information. The Privatisation Agency, however, had not granted this request. 

SAC’s decision provoked the general disapproval of the economic team of the Government and brought about a discussion on the court’s powers to decide on economic issues. According to the Government, the court was not to decide on the economic expedience of the deal, but only on its conformity to the law.

Conflict of interest

In December 2002, with its second ruling on the BTH case SAC confirmed what had been decided by the tree-member panel two months earlier. However, the five-member panel found another argument in support of the decision to cancel the deal. According to the judges, there was a conflict of interests in the privatisation procedure since Deutsche Bank had been represented in the procedure by the law firm that a few years earlier had prepared due diligence on the BTH in the framework of another privatisation procedure of the holding. This, in view of SAC judges was in contradiction with the provisions of the law, and PA should not have allowed the law firm to participate in competition.

National security

After the amendments to the privatisation law were passed by Parliament, the President used his constitutional powers of veto on the law. However, Parliament overruled the veto and the President, as well as MPs from the opposition parties in Parliament, approached the Constitutional Court (CC) with a request to abolish the amendments due to non-compliance with the constitution. In April 2003, CC ruled in favour of the President. One of the major arguments for such a decision was the use of the concept of national security in order to exclude judicial control over the privatisation process for specific state-owned enterprises. Constitutional judges pointed out that there was a provision in the constitution saying that citizens and legal persons are free to contest any administrative act which affects them. Exceptions are possible for some cases specifically listed by the laws. However, according to CC, there was no evidence that in the case of privatisation of key state-owned companies national security might be threatened to such a degree so as to justify the exclusion of judicial oversight.

Some of the constitutional judges made reservations about this decision, arguing that it was not clear what the notion “national security” included and that it was within the powers of Parliament to decide on this.   

Infringement on the division of powers

The second argument that gave ground to CC to pronounce the amendments made to privatisation law to be in contradiction with the constitution, was that as a result of these changes the principle of division of power would be violated. According to the constitution, control over the acts of the Government is exercised by the Supreme Administrative Court. The Parliament can not deprive the court of this function.

Case study II:

Suspect Donation to a Party Foundation: the Foundation Democracy of the Union of Democratic Forces

Crime and corruption in party funding as seen by the six target groups 

Judiciary

The contrast between the discourse on corruption of the judiciary and the politicians is really stark. All of the judgements that we studied in relation to the Democracy foundation scandal find the allegations against Michael Chorny libellous. It is interesting that despite the gravity of the allegations and accusations against both Chorny and Kostov, there was ultimately no criminal trial directly related to the case. In a series of civil trials, Chorny sued successfully the executive director of the Foundation Grozdan Karadzov and the Minister of Finance in the Kostov government Muravey Radev. In an interview in 2003, Radev argued that Chorny was organising campaigns to discredit UDF, that he figured in the lists of international money launderers, and that he was engaged in a fraudulent scheme with the Central Cooperative Bank. The court found all of these statements unfounded and granted BGN 30,000 as damages for the libel. (Earlier on, in a similar judgement, Grozdan Karadzov was obliged to pay to Chorny BGN 2,000. The court found no proven crimes perpetrated by Chorny; further, according to the judges there was no evidence that Chorny had been expelled from other country, as well as there was no evidence that he was under investigation in Israel. Finally, Karadzov had to pay damages for the insult he used – he called Chorny a „scoundrel“.) 


Simultaneously, the judges rejected an action by Muravey Radev against Chorny, accusing the Russian also of libel. In a 2003 interview, Chorny said that he had been harassed to give money to the UDF on behalf of Kostov and his finance minister. The amount asked was USD 5,000,000. The threat was that the license of the telecom Mobiltel would be withheld if the money was not given.


Thus, the judicial judgements did not confirm or reject any of the leading interpretations advanced by the politicians in relation to the case. On the one hand, it was not proven judicially that the whole scandal was a set up by Chorny to denigrate the UDF. On the other hand, it was not proven that Kostov and the UDF had taken part in criminal activities of any sort.


This is stark mismatch between judicial and political discourse on corruption is one of the important features of Bulgarian transition, It is no surprise that the most serious criticism levelled by the Commission in the pre-accession monitoring reports was against the judicial system, which did not deliver „enough“ judgements against corrupt politicians and officials. The EU Commission never considered seriously another possible explanation for the mismatch between the political and judicial discourse: the inflation of corruption allegations by the politicians. 

2. ROMANIA

Specific measures against corruption within judiciary are part of a larger reform of judicial system in Romania. Last years witnessed large scale efforts of reforming the judiciary. This constituted one line of major change that Romania needed to undertake in order to fulfil criteria for EU integration. The EU monitoring reports for Romania mentioned the chapter “Judiciary and internal affairs” as being specifically problematic and in 2004, this chapter was marked with a red flag.  In the beginning of 2005, Romania was at risk of activating the salvgardation clause by European Commission on the grounds of these criteria. The monitoring reports evaluated positively the progress made by Romania in this respects and consequently, 2006 found Romania with no red flags attached to the chapter Judiciary and internal affairs. Even though the structural conditions were to a certain extent fulfilled for acting against corruption, the problem continues to remain a matter of concern.

The judiciary has been during past years through a deep reform that changed to a great extent the legislative and institutional framework that represented the foundation of its activity. Addressing corruption was also part of this general reform.

Efforts aimed at addressing the problem of corruption made use to a great extent of reports and evaluations of international organisations and documents elaborated reflect the fact that judiciary assumed the critiques from EU as they were revealed by the monitoring country reports in regard to the problem of corruption and the stage of fight against it. It also incorporated in its strategies, documents, legislation the various conclusions and critiques that were present in international organisations reports (World Bank, Freedom House, Transparency International, etc).

The materials analysed in order to characterise position of target group ‘Law’ in regard to corruption were: the national anticorruption strategy (2005-2007), press release by National Anticorruption Directorate on fighting corruption, transcripts of interviews by the current minister of justice, prosecutors investigation reports, verdicts of courts in case 1 and party funding. The period covered by the documents is 2002 to July 2006. 

Definitions

Corruption is defined by the National Anticorruption strategy (2005-2007) as a “systematic deviation from the principles of impartiality and equity which form the base of public administration activity and which state that public goods should be distributed equally and equitably, and substitution of these with practices that lead to attribution by some individuals of disproportionate part of public goods in comparison to their contribution”. The central element considered in defining corruption is, according to legislation, using public position as source of income, material advantages or influence (P1: 43-48). 

Within the judicial system, there is also acknowledged the existence of corruption. Main problem is the conflict of interests, as, for example, members of Superior Council of Magistrates also hold executive positions by the courts of justice. Another form of conflict of interest is the one that involves positions in Parliament and judiciary. MP’s still work as lawyers, notaries, etc while also having positions in the Parliament (P9: 28). 

But there are also conflicts of interests within courts where situations appear in which one family may occupy main positions within the court: “the kinship relations …are a problem. I received lists of this kind. An entire family: one is judge, one is prosecutor, the other one is the court clerk, and another is lawyer in the small town where there is only one court. There is a regulation in the law which is not put into practice…” (P7: 60). 

There have also been circumstances in which judges took bribe (one case of judge from Campina who received 300Euros), even though not a high value, “it might indicate a repetitive pattern”, a custom (P8: 58). 

In case 1, corruption is considered as a “way of obtaining considerable material advantages” (prosecutors’ investigation file, p 11) by those involved. 

Case 2 describes a situation in which many forms of corruption were present: bribe, traffic in influence, abuse in power against persons’ interests, abuse in power against public interests. 

Characteristics/mechanisms

Corruption is considered by judiciary, in line with documents elaborated by EU (monitoring country report) at macro level as “a serious problem”, with a large spread, affecting “almost all life domains: economic, social and political” (P2: 1).

When generally speaking about the characteristics and mechanisms of corruption, the perception of judiciary is that persons from state institutions with responsibilities in fighting corruption are in fact involved in it (P2: 2).

In explaining mechanisms of corruption in specific cases (case1), corruption is described as being facilitated by personal and business relations that people with various positions in state institutions, judiciary and private businesses have with each other. Especially when public positions are mixed with economic interests, the threat to legality is high. Trust is considered as the basic ingredient of these relations and it was cemented through “more or less legal businesses” that people involved had been through in the past. Mutual trustworthy relationships turn into mutual advantages. These relationships can be either on equal bases or asymmetrical: “From the evidence results that witness BN and FP had a mutual trustworthy relationship in which the boss was FP, each part having own interest and something to offer: FP personal relationships given its position and work place and BN a substantial material offer for example 2 billion lei in case of solving her business problems” (prosecutors’ investigation file, p10). Sometimes intermediate persons are used in order to connect persons and organisations.

Major economic interests seem to back up specific corrupt actions: FP tried to stop the bankruptcy procedure of BIR and to replace the firm acting as juridical liquidator of the bank, being stockholder in three firms with same profile. He also had personal relations with one of the major stockholders in the firm that was carrying out at the time the procedure of bankruptcy. 

The idea that powerful interests are at stake is present in judicial files as some conspiracies surround a certain case: “persons form social circles of FP tried to attenuate the damage of the image created as a result of FP being arrested, by publishing in the press articles about the witness in relation to business that she had. These articles have been published right before important activities at DNA. Actions of intimidation and discrediting towards witness were carried out” (prosecutors’ investigation file, p 27). 

In case 2 perceptions on corruption are described as turning into a mechanism that maintain the phenomenon. The bribe was offered by the foreign company interested in privatisation of JIMTIM because they perceived this request as a normal instance in Romania:  “The Italians told me they knew they have to pay ‘spaga’ in order to buy such companies. Italian had the representation that in Romania is customary to give ‘spaga’ in such situations and I think they knew about these procedures from one of their friends ( …) from whom they found out about the ‘principle of spaga in Romania” (Prosecutors investigation file, witness declaration, p4). 

Public positions are used to the extent that people occupying these positions can legislate in favor of specific interests: “according the existing laws, there are several methods of privatisation. In this specific case, it was not legal to use direct negotiation as it was the situation here, but public tender procedure. Still, by the Order 151/25.08.2000, of the Minister of Agriculture it was approved the list of agricultural companies that are about to be privatised by the rule of direct negotiation” (prosecutors’ investigation files, p9). 

Public positions seem to be employed in various ways in order to meet private interests. In the same case 2, the privatisation commission “overlooked” that the legal requirements for advertising the privatisation were not fulfilled, that the foreign company buying the Romanian firm did not have “own funds” and decided in its favor. “JD fulfilled in a dishonest way his duties on the job with clear intention and determined by receiving sums of money from CG and SV” (prosecutors’ investigation file, p10).

The bribe is being explained in prosecutors’ files as backed up by “a subjective agreement between the one who gives and the one who takes the bribe”. The juridical justification is that “what characterises these offences are traffic, illicit certain convention due to which the one who takes bribe commits himself to or not to do an action while the briber offers an advantage in exchange” (prosecutors’ investigation file, p11). 

Causes

The major causes of corruption as included in the national anti-coruption strategy reflect the problems identified by reports and evaluations of various organisations in regard to corruption. One major cause of corruption in Romania is considered the lack of transparency in public administration. In the relationship between public administration and citizens, partial implementation of legal regulations limits citizens’ participation in decision making while there is no clear definition of information which is not public. 

In general, it is deemed that positive practice is not institutionalised in public administration, judiciary, police or customs. In the field of business, regulations are considered ambiguous, creating thus vulnerability to corruption. 

The fact that in the past little efforts were undertaken in order to inform citizens about causes, mechanisms and consequences of corruption is viewed as another factor that caused and further maintained the phenomenon (P1: 78-79, 87, 91). 

Consequences

The grave corruption acts are seen to have caused “serious damage to Romanian state” (P2: 4). 

Fight against corruption
Once again, the national anticorruption strategy assumes the problems identified by various organisations and audits in regard to corruption and considers that dysfunctions of judiciary make the fight against phenomenon difficult (members of Supreme council of Magistrates have also executive positions in courts, conflicts of interests, etc). Also, overlapping of responsibilities of various institutions dealing with corruption impedes on the efficiency of fight against corruption (P1: 106). 

Recently, in spite of achieveing independence of judiciary, there are problems in interpreting the laws. Judges and prosecutors might invoke their independence in order to justify different verdicts. “Unified practice and independence should go together”, otherwise citizens lose their trust in the legal system which is not predictible: “If you go (to the court) like playing to the lottery, and everyone interprets the laws as seen fit, the trust is lost” (P7: 54). 
Fight is a vital element of political will of Romania to fulfill requirements for joining EU.  There is also a will at people’s level, as well as judiciary for supporting the efforts against corruption (P5: 3). Fight
 against corruption is characterised in the view of judiciary by difficulties as they admit ‘high level corruption cases were not so far finalised’ and that ‘it might take years to solve’ due to their complexity (P2: 2). Still, 2006 witnessed an increase in finalising investigated cases and turning them to courts. This is seen as “a consequence of prosecutors’ independence and a normal activity of judiciary”
 (P5: 4, 71). There is also the institutional capacity of addressing corruption, especially in regard to the National Anticorruption Directorate which makes a good ground for efficient combating of phenomenon (P5:6). In regard to reforms undertaken, most of targets have been fulfilled, among which passing the law on party funding, but still to pass the law on Integrity Agency. (P8: 2).

Values

The fight against corruption reflects an “unconditional political commitment” (P1: 39). Other values mentioned which form the basis of the national strategy against corruption are human rights, law supremacy, equality in front of law, responsibility, cooperation and coherence, transparency, efficiency, integrity and fairness. Integrity is mainly mentioned in regard to judicial system as a special challenge was separating judiciary from political power while also achieving independence of prosecutors especially in relation to their superiors (P1: 60-70, P6: 57). The position expressed by minister of justice is that last year progress was achieved in this particular direction and independence of judiciary was attained (P6: 16). 

Actors

An active role in combating corruption is being assigned to individual citizens who should be “consumer of services who are aware of their rights and duties and the concrete ways of putting it into place, a citizen who proves civic competence” (P1: 91).   Main roles are appointed to politicians and judiciary. In first case, their support is needed in general as “political will” but also in order to pass the laws containing anticorruption measures: politicians should vote for the necessary laws as “there is a public interest and national interest”(P8: 174).

Ways of approaching the fight

One important way of combating high level corruption would be, in the perception of judiciary targeting the corrupt persons in state institutions having responsibilities in the fight against corruption. (P2: 1) This is why the current struggle to combat corruption is following the penal investigation of well known politicians and local leaders. “Corruption at the top, correct investigations, without political interference, without other interests” seems to be a major direction that is followed by judiciary (P3: 56). Even though the pressure from international community is very high, the investigation efforts are oriented by corectness as “we don’t make justice now only because we have a homework to do for a few years” (P3: 73). The fight against corruption relies on consultation of civil society and public-private partnerships while also emphasising “internal cooperation and international coordination”. (P1: 60-70, 152; P2:3).

Measures

The National Strategy against corruption aims at comprehensively creating “normality in all key spheres of society (public administration, education, medical system, police, judiciary)” by ensuring a broad ground of integrity. This would address the prevention component of fight against corruption. Combating corruption is another major component followed by the anticorruption efforts comprising also the completion of the institutional framework designed to combat the phenomenon (P1: 73-74).

Some general background conditions like building the rule of law, good governance seem to guarantee the foundations of a fair society. Creating a fair business environment while in parallel improving legislative framework and consolidating juridical institutional capacity should create the general conditions for eliminating corruption as pointed out in the national strategy (P1: 41).

3. TURKEY

In reviewing the legal system target group’s perception of corruption, we had some difficulties to gain access to primary sources due to various reasons.  Since the lawsuit for Case B is still pending before the Supreme State Council, no judicial documents have been published yet. Furthermore, the report issued by the Investigation Committee of Parliament and already reviewed by us under the heading Target Group Politics was used as an indictment for Case B by the Prosecutor’s Office of the Supreme Court. Therefore, it is not re-analyzed here.

Therefore, we used some other documents which can shed light on the legal system’s perception of corruption and which can form background for our review. Said documents include the Turkish Criminal Law’s sections on corruption. (It will be useful to note at this point that after coming to power as a result of the general elections held in 2002, the AKP administration prepared a draft Corruption Law to stipulate rules and methods for investigation and prosecution of corruptive acts falling in the scope of said new law, but it later transferred some of the rules of said draft to a new revised version  of the Criminal Law and withdrew said draft.)

The revised version of Turkish Criminal Law which was put in effect in 2005 does not contain the legal notion of “corruption”, but it stipulates in great detail both the offenses falling under the category of corruption and the rules governing investigation and prosecution of such offenses. Corruption offenses and punishments against such offenses are defined under the headings “Economic, Industrial and Commercial Offenses” (i.e. malpractice concerning public procurements and completion of tender works, etc.) and “Offenses Against Trustworthiness of the Public Administration” (i.e. embezzlement, misappropriation, negligence to supervise, bribe, breach of confidence, etc.), and the new Law also introduces the concept of liability of legal persons in cases of corruption. It contains detailed provisions concerning corruption in public procurement.

In general, we observe that the judges refrain from voicing an opinion about a case before the relevant lawsuit is about to be finished. However, the prosecutors do not hesitate to make explanations when they are asked about an indictment and the progress of a lawsuit, and do not hide their political standing in making so. In both cases, the additional petitions, demands or indictments presented by the prosecutors to the judges while the relevant lawsuits were pending helped us to understand the judicial authorities’ opinions about the progress of the lawsuits. 

However, texts of the indictments presented by the prosecutors do not give sufficient clues about the judicial authorities’ perception of corruption. They use an impartial, official, legal and administrative language in their indictments. In general, the texts of their indictments describe the event and contends with concluding that the event in question proves that an offense was committed. They do not establish any connection between the events and the notions concerning corruption.

The role played by the judiciary and the way it perceives itself through the cases reviewed here are partially apparent in the debates made after it was understood that the second case might be subject to time-bar, and in the circulars issued by the Ministry of Justice as a result of said debates. The judicial authorities believe that sometimes the politicians and even the laws themselves hinder the judiciary to fulfill their duties, as in the above mentioned example of time-bar. (The circulars in question was sent by the Ministry of Justice to all prosecutors’ offices in 2004 after it was understood that certain files were not processed on time and were delivered to the courts only 1 or 1.5 months before the time-bar date.)

In summary, we might conclude from the judicial documents of the both cases that the legal system’s actors stick to the official legal language in their texts in order to emphasize the independence of the judiciary. At this point, it is observed that there is a definite difference between the legal system’s actors and the politicians with regard to perception of corruption, because the politicians look unable to escape from conjuncture effects. The judiciary authorities cling to the laws to a tee and refrain from making clear comments or even interpretations about cases of corruption to act impartial beyond the conjuncture effects. In doing so, however, they pass the actual responsibility to the legislative and, in turn, to the politicians who hinder or delay the judicial processes.
4. CROATIA

Case A
In the case of the target group judiciary, the analysis of the case study concerning the financing of the presidential campaign in 2005 was based on three public statements issued by the State Electoral Committee
. Two of the statements were dealing with the 2005 campaign directly (via initial financial reports of the presidential candidates), and the third statement was indirect, expressing the electoral commission’s views on the electoral law and the imperative of changing it. Taken together, the statements clearly pointed out that the electoral commission feel powerless and with no authority in solving problems. The sentiment was most clearly expressed in the second document, where the commission tried to defuse the accusations for permitting irregularities in the election process. The State Electoral Committee emerged as the body with very limited and frustratingly narrowly defined authority, which were effectively preventing the commission from punishing any wrongdoings. The legal constraints led "the State Electoral Committee into an impossible situation where it is expected to punish those who break the rules, but in reality has no means of doing that" (Document 2.13, LN 53). Namely, no legal mechanisms for sanctioning the delay in financial reporting or for breaking the rules of electoral silence were available to the committee. It did fulfil its duty of informing the public about irregularities, but it had no means to sanction the irregularities observed. Such helplessness provoked substantial criticism of the commission, coming primarily from the electoral candidates. The only way that the committee could and did respond to criticism was to point out necessary modifications to the existing legal regulation.
Case B
Considering the fact that we could not obtain the court verdict in the case against the manager or the HE-Centar, the only document analysed in this category was the Annual 2004 Report of the Office for Combating Corruption and Organised Crime (USKOK). As mentioned earlier, USKOK is as independent state office with responsibilities to investigate cases of the corruption and organised crime. The coded document did not mention the case of corruption in HE in the City of Zagreb, but provided some general views on the phenomenon. The report specified neither the perpetrators nor the victims, but it emphasised the complexity of fighting corruption, stressing that corruption was more prevalent in Croatia then the recorded cases suggested. On the other hand, the report warned that corruption was certainly less prevalent than the popular perception would have it. The document made it clear that USKOK expected a great deal from the new national anti-corruption strategy.

The court case, resulting in the acquittal of the accused, the manager of the HE-Centar, left many questions opened, especially if we take into account the arguments given by the judge in elaborating on her verdict. As reported by a popular newspaper, the judge had no doubts that numerous irregularities were committed, but (due to contradictory witness’ accounts) she could not establish the person(s) responsible. According to the NGO involved in the case from the very beginning, the court process might have been just a show-trial intended to pacify citizens and the media, set up to prevent investigating further implications that would tie corrupt activities in HE with the city structures.

Summary Analysis

The statement of the President of the Association of Croatian Judges (ACJ), analysed as a separate (case unrelated) document, proved instructive in its defensive attitude. According to the opinion of the author of the document, legal and court procedures could be perceived as corrupt only by those who are ignorant of the process (including the media). However, in spite of the expressed belief that corruption is not a significant problem among judiciary, the document warned about negative effects of the wide-spread public perception of corruption within the judiciary. Unlike in Ombudsman’s report where substantial delays in court ruling were seen as fertile ground for corruption, the document saw delays as merely technical problems that, unfortunately, sent the wrong message to the public. In the document, reservations about the new anti-corruption strategy were also expressed. Its insistence on making the judges’ property cards accessible to the public was interpreted as another potential attack on the reputation of judges. Along the similar lines, the statement was highly critical of the proposed security checks for judges.
Altogether, the position of the judiciary seems complex and insufficiently clear. Although corruption is perceived as a detrimental phenomenon, anti-corruption measures and concerns were met with reluctance and suspicion or were simply set aside (the court case). There is an impression that parts of the judiciary systematically underestimate the presence of corruption within the system, most probably in fear that focusing on corrupt activities could lead to the destruction of overall credibility of the courts and judicial practice (cf. Document 2.3.4).

On the other hand, the analysis of the final text of the new National Anti-Corruption Program and its first draft - both commissioned by the Ministry of Justice – revealed a typical expert approach to the phenomenon of corruption.
 Within this model of understanding corruption, concerns over maintaining reputation of the judiciary are based on an almost completely opposite logic. Here, the basic rationale is that the credibility of the judiciary depends primarily on its ability to purge its ranks from the corrupt individuals.

5. GREECE

Target Group Judiciary - Party-financing

Characteristics of the Prosecutor’s findings and the court decisions
Prosecutor’s Findings
The language of the findings is the official one, of law and administration. In the findings some common terms such as “dirty money” or “tziraro” turnover are used occasionally, as they have been used by the accused part, the witnesses, and the Press. They are referred to in quotes for the findings to remain loyal to the texts or to scorn indirectly those who use them, trying from the beginning to draw the line between the parts.

The structure of the findings is plain. They describe the background of the case, the main points of the parts’ and the witnesses’ testimonies, as well as the evidence-material they submitted. At the end of the text are the prosecutor’s conclusions with their justifications.

The main body of the findings seems selective in several points. It does not include in detail the logic reasoning for the conclusions regarding all accusations attributed, such as embezzlement and fraud, there is not even a reference to the Criminal Law articles, coming down exclusively and in great detail on those serious ones, money laundering, penal responsibility of Ministers and members of Government, as well as illegal fund raising [P: JUSTICE_MAYO​_porisma_PAPAGE Par. 217, codes 213-215]. 

This can be regarded as discretionary dealing. However, it can be explained since these were the main points referred to by the Press, because of which the Prosecutor started his preliminary investigation. Another justification could be work overload, very common for the prosecutor services in many countries, so that it could be justified the omitting of less serious points. Yet, this contradicts i.e. the very detailed accounting of the party finances and the support of the offshore company [P: JUSTICE_MAYO​_porisma_PAPAGE Par. 242, code 258].

The text is very careful when dealing with the accused part, the ex-PM and party leader. His reliability is given; all of his pleadings (“conspiracy centers” and “fear of revenge” argument), and contradictory statements are accepted. The same applies for the witnesses and the members of the right-wing party, such as of the accountants and book keepers, the newspaper editor, as well as the reasons adduced by them for the secrecy of the party donors. To strengthen the general reliability of the above part, and justify the conclusions, an extended reference is made to the status and position of the donors’ representative who came to testify as well as to his testimony [P: JUSTICE_MAYO​_porisma_PAPAGE Par. 171-184, codes 154-160 / 164-170].

Although the findings diligently avoid hasty judgments for the executives of ND party, they do not follow the same line for the other part. From the beginning the references of the text contest several innuendos of the Ministry of Public Works and little by little dispute the reliability and validity of his arguments and data submitted. “Mr. CL for obvious reasons… refers inaccurately” [P: JUSTICE_MAYO​_porisma_PAPAGE Par. 232, codes 241-242], “obviously to justify his contradictory answers” [P: JUSTICE_MAYO​_porisma_PAPAGE Par. 233, codes 246-247], “it is obvious the shortage of specific details” [P: JUSTICE_MAYO​_porisma_PAPAGE Par. 185, codes 173-176], “since Mr. CL eventually understands the weakness of his accusations, he maintains the possibility of… [P: JUSTICE_MAYO​_porisma_PAPAGE Par. 207, codes 202-203], “it is obvious that from the testimonies of the two witnesses, who mostly referred to information and speculations…” [P: JUSTICE_MAYO​_porisma_PAPAGE Par. 165, codes 144-146], “it would be at least naive” [P: JUSTICE_MAYO​_porisma_PAPAGE Par. 197, codes 187-188].

As far as concerns the prosecutor’s examination of the accumulation of journalistic documents, there is an impressive disinterest for their evaluation. Thus “from the accusations of CL no criminal activity can be established [P: JUSTICE_MAYO​_porisma_PAPAGE Par. 197, codes 187-188; cf. Par. 204, codes 196-197; Par. 264, codes 276].

All the previously mentioned establish a firewall of reliability with the support of neutralisation techniques for the denial of injury and responsibility on behalf of the accused and the entire network; at the same time, a discredit to the other side. In any case, corruption does not exist in the findings, since they remain adherent to the legal language. Nevertheless, the crimes constituting its bulk are not an issue in the findings. 

Decision of the Court of First Instance (2353/2003)

The decision of the court of the First Instance (2353/2003) chooses all those references and statements of the plaintiffs that could support their mutual accusations of damaging reputation and honour as a result of slander. 

The court decides on heavy fines for both, however as far as concerns amount, in favour of the ex-PM (59 thousand: 294 thousand euros), exactly for that reason and because he was a member of several governments, party leader, an old member of the Parliament and Minister in several ministries during his long service [P: APOFASI_2353-2003-el, Par. 237, codes 328-335; 433-435]. It is worth mentioning that not only the sense of corrupt (in the sense of unethical), apart from illegal practices, but also of corrupt morals is inherent in rhetoric of the second plaintiff (CL), selected by the court to justify its sentence against him. There is an expression of rejection and demerit, substantiating the moral disapproval of corruption. Moreover, it aims to destabilise trust and liability of certain party executives and all those who support them, as well as to mobilise the voters’ honesty. The expressions are mind-blowing and an appeal to transparency, honesty and legal behaviour in politics [P: APOFASI_2353-2003-el, Par. 157-179, codes 161-165; 421; 169; 171 -172; 177-179; 422; 182-183], [P: APOFASI_2353-2003-el, Par. 187-205, codes 195-196; 199; 200-206; 200 -209; 423-426; 217-222; 427; 223; 225; 227; 229-230; 232-242; 244-245; 247-253].

The other side launched into personal assails “common and lousy slanderer”, “mud-slinger”, “the person ‘for dirty work’”, therefore the sentence is lower. 

Decision of the Court of First Instance (6528/2005)

The High Court (6528/2005), after both plaintiffs appealed their first law suit, reduced their sentence to 22 and 100 thousand euros, accepting the reasoning of the Court of First Instance in favour of the ex-PM [P: Efeteio, Par. 245, codes 211-214].

The background of the charges shows that corruption in justice and politics is related to morals: it is related to recognising and rejecting. As this case shows, corruption charges against members of the elite mostly by the elite-members follow when power is transferred from one to the other. This makes the otherwise hidden conflicts between different groups within the elites visible, although rarely results in actual prosecution and sentencing. However, they attend to demonstrate the change of power and supremacy. Such corrupt charges are to cover the gap of trust and to control the decision process of various organised groups of power (state and private). The irony is that from the one side “corrupt exchanges”, as they are called, try to cover up the gap of trust, while from the other the moralised discourse on corruption destabilises trust and liability of the political system. 

Target Group Judiciary - Illegal Naturalisations 

Evaluation units

The findings of the primary investigations accomplished by the Athens Public Prosecutor, Mr. Isidoros Dogiakos after charges were made by main opposition New Democracy party deputies, claiming that thousands of foreigners, mainly from the former Soviet Union, were naturalised before the 2000 general elections. 

Characteristics of the Prosecutor’s findings

The language of the findings is the official one, of law and administration. In addition, it is sharp and clear, unlike the first one (party financing case). In the findings some common terms are occasionally applied, such as activities of ‘Russian Mafia’ [P: JUSTICE_Ellhno_NDOGIAKOS_20.11.01, Par. 17, code 27], “barker and middlemen of travel offices” [P: JUSTICE_Ellhno_NDOGIAKOS_20.11.01, Par. 17, code 30], as they have been referred to by those testifying. They are cited in quotes so as to keep the findings faithful to the testimonies or to scorn indirectly those who allowed the situation to develop and to pinpoint the negligence and toleration of the authorities. 

The structure of the findings is plain. Unlike the prosecutors’ findings of the first case, they are very specific from the beginning in their reasoning, based on the correspondence with the authorities and key persons, as well as the testimonies and the documents they evaluated. They refer to the legal background and its inadequacies, the “extraordinary” facility accorded to the Greek origin people from the republics of the former Soviet Union [P: JUSTICE_Ellhno_NDOGIAKOS_20.11.01, Par. 22, code 48], how they were violated and dexterously manipulated by several criminal networks [P: JUSTICE_Ellhno_NDOGIAKOS_20.11.01, Par. 27, code 59]. Afterwards, it refers to the violations and the documentation around the illegal entry in the country and the crimes committed. This paragraph implicates a gradual ascription of responsibility. It is worth mentioning that there is no reference to the Press and the media. 

The word corruption appears only once, “occasional cases of corruption by attachés should not be ignored”, without further explication; the term is regarded as a given [P: JUSTICE_Ellhno_NDOGIAKOS_20.11.01, Par. 19, code 39]. Moreover, apart from counterfeiting of documents and the chicanery of diplomatic authorities, no other criminal law violations constituting corruption are mentioned. 

Nonetheless, scorn for the “corrupt” (?) situation is implicated in the whole text of the findings. Furthermore, it is emotionally loaded, expressing strong concerns over the “impeded risks for the national interests” [P: JUSTICE_Ellhno_NDOGIAKOS_20.11.01, Par. 26, code 55], used several times, “chicaneries and trickeries of uncontrollable size” [P: JUSTICE_Ellhno_NDOGIAKOS_20.11.01, Par. 28, code 60] and the “arbitrary process of naturalisation” [P: JUSTICE_Ellhno_NDOGIAKOS_20.11.01, Par. 31, code 68]. 

“Criminal networks”, “would-be” and “aspiring illegal immigrants”, “tax-evaders” and “members of the underworld” [P: JUSTICE_Ellhno_NDOGIAKOS_20.11.01, Par. 28, code 61] are some of the words used to describe all those groups who resorted to cheats and manipulation, in order to take advantage of the special situation, as well. 

The subjective elements of law violations are explicit: Awareness of the situation, awareness of the problem, awareness of how porous the normative background was, how easy the counterfeiting of documents in the ex-USSR was, informed by the Greek diplomatic authorities in these countries of the network established, of the access by subterfuge, aware of the inadequacies and indifference of Russian police to help, the involvement of some of the authorities of the former Soviet republics in the trade of false documents, the difficulties of control for the Greek diplomatic authorities in these countries, the unprepared and inexperienced Greek prefectures to confront the “wave” of immigrants. Responsibility for all the above is attributed to members of the government, since −according to legal reasoning− they accepted the possible or highly probable consequences [P: JUSTICE_Ellhno_NDOGIAKOS_20.11.01, Par. 22, code 51]. Although, the risks were “obvious, understandable and quite predictable”, they didn’t take or neglected to take the legal and practical measures to prevent their development [P: JUSTICE_Ellhno_NDOGIAKOS_20.11.01, Par. 22, code 47]. 

The report of the prosecutor stresses the responsibility of the Ministers of Interior and Public Administration, External Affairs and Public Order for not enforcing adequate measures and proceedings to prevent illegal naturalisation, tolerating or covering the existing ones. Moreover, it suggests further investigation for the Police Division of Aliens [P: JUSTICE_Ellhno_NDOGIAKOS_20.11.01, Par. 48, code 95]. And this, due to the fact that the legislation was not responding to the rapid changes and high demand for naturalisation, but mainly the control of falsification methods developed and shortcomings of the Ex-Soviet authorities dispersed over a huge territory to co-operate with the single Greek Consulate in Moscow, authorised for these purposes at the time.

All the above resulted in the misuse of law and the exploitation of a lack of legislation by an extended network of the former Soviet Republics, private offices, public authorities etc for editing false certificates (of origin, birth, etc.) and false passports
[P:JUSTICE_Ellhno_NDOGIAKOS_20.11.01].


The text is a moral condemnation of all the government executives for tolerating and urging on to this situation, for offering immense facilitation either for reasons of political benefit or major neglect, being as serious as intent. According to the text, all the above are based on a corrupt tissue masquerading as patriotism. It is a denunciation against all those MPs for commercialising the country’s interests for their own short-term benefits and for letting criminal groups to trade in Greek nationality and citizenship. It is an indirect appeal to accountability in doing politics, an appeal to the patriotism of politicians for protecting the national interests, thus implying double rejection: firstly for “corrupt” involvement in such methods, and secondly for “criminal” ignorance, tolerance and inertia.

Therefore, the text follows the line of the main opposition party against the Government methods, being keen, while compact. 

6. GERMANY

Analysis of the Bill of Indictment and Explanatory Memorandum to the Sentence

Reconstruction of the Criminal Actions

Case 1: Bribery of a Politician

The cause of the passive bribery of a SPD politician was the election of the Mayor of Cologne. In contrast to the CDU campaign heavily financed through the business community, the SPD didn’t have sufficient money to run a successful campaign for their not so popular candidate, the reigning Chief Municipal Director (and at that highest civil servant in Cologne). The SPD was threatened with losing their long time hegemony over Cologne through the change of the electoral laws. The newly instituted direct and personal election of the Mayor and the abolition of the ‘double head’ with a – within the ‘Grand Coalition’ – CDU Mayor as political power bearer and a SPD Chief Municipal Director, posed a difficult constellation for the SPD. This situation left the SPD no alternative but to nominate their Chief Municipal Director against the acting CDU Mayor for the position of Mayor. 

In this climate the SPD candidate ordered his ‘political crony’ and Caucus Leader, whose main task was the acquisition of donations, to acquire such funds for his election campaign, in plain to address a business leader who has in the waste management field, according to district president von Antwerpes, a “mini-monopoly” (in the Cologne dialect: “Monopölchen”) and wanted to secure certain privileges in the privatisation of Cologne’s waste management. The donation could not be made officially since the businessman was a CDU member and his interests in Cologne were well known. As such the donation would be perceived in the public eye as “vote buying”. Furthermore, as Municipal Director he would come under suspicion of “bribery in a public office”, if he were tied to illegal party donations.

The two fellow party members acted according to the District Court in an “error as to the illegal nature of their actions” (which could have been easily prevented by consulting the readily available laws and their commentaries) in the respect, that the two believed, that the Caucus Leader as City Council Member was a representative and thereby not holding public office in the sense of the civil service law. The District Court tried in a lengthy commentary to prove the civil servant of like status as the council member, which was discounted by the Federal Court of Justice in their revision sentence and made a basis for the repeal.

The more central question of our project is the second problem dealt with by the sentence of the municipal court, which is the modalities of the bribery payment, namely the fully consummated contract committed to by the giver and the receiver in the sense of an “accord of injustice”. 

The Municipal Court attempted to prove in their sentence that the illegal donation, which the defendant reported himself and admitted to during the hearings and before the court, had to be regarded by both parties involved not simply as a “thankful donation”, as general political “landscape conservation” but as bribery in the sense of “impact donation”. The court argued that only by mutual silent agreement – the court wasn’t able to prove that it was talked about expressis verbis, that the donation was earmarked – did the payment for the giver make political and economic sense. This was concluded because of the timely and factual proximity of the payment to the decision on the waste incineration plant immediately after the election of the Mayor, for which the business man (as a CDU member) wanted to make the SPD candidate as well as the Caucus Leader (as the party whip) malleable. 

If in fact, and in which form this payment and the “accord of injustice” actually influenced the decisions of the two SPD politicians is impossible to prove, and in regard to the accusation of passive corruptibility in both cases and assistance to bribery in the case of the Caucus Leader legally irrelevant. The elements of an offence of corruption are already fulfilled through the act of the “accord of injustice” and not first through the factual influencing of a decision. To prove the “accord of injustice”, a silent agreement sealed by the donation, is one, if not the central aim of the prosecutor and the court. According to the court, exactly at this point, the defendant tries to cloud not the facts of the case but the modalities. The purpose of this cover-up is served by the claim of an “error as to the illegal nature of their actions” whereby a council member is not a public officer and therefore can not be accused of corruptibility in office. 

Case 2: Bribery of an Administration Chief in a Municipal Company
The background of this corruption case is the public bidding on the building of a Waste Incineration Plant. Accused of passive corruptibility among other things is the Director of the Waste Management Company (AVG), a company founded according to the Private-Public-Partnership Model (50.1% City of Cologne, 24.8% City Works Cologne, 25.1% private investors), as awarding authority of the mega project. Also accused of bribary was the Director of the Private Plant Construction Company which acted as the general contractor.

At the time of the bidding, power plant building companies were in a state of crisis. For the size of the Cologne job only a handful of large companies could be considered as bidders. On one hand there were political interests (‘economic development’, ‘local support’), to grant it to the local plant construction company. Personally the Director of the AVG was interested in finding a partner with the right “chemistry”, since in a project of this size complications were to be expected, which could be resolved only when a more or less trusting relationship between client and contractor existed. As well it seemed that negotiations with a company, which was establishing itself with a “reference-” and “prestige project” in a new and seminal business field and thus securing its long term viability, would be easier than with an established company. 

In the interest of the City and the tax payer the Director wanted above all high quality at a favourable price. He achieved this through a completely new concept of the bidding and project execution: the project was divided in tickets with separated job and price listings, so as to be able to choose the technically best solution for the best price. This way, to make a profit, the general contractor had to push down the prices of his crony companies. Third parties (on one hand the private investor in the AVG, on the other a well known SPD politician posing as a mediator) suggested to the Director the idea of bribery. Payments to the tune of 3 percent on the total building costs
 are common in this sector and “one must consider one’s future”. Especially the last point caught the then accused AVG Director, who’s joining the AVG kept him from becoming a civil servant and who now didn’t know what would happen to him after the project. 

Through the collusion and the bribery a secret community of mutually dependent accomplices evolved and a situation resulted, which caused the up till now honourable and spotless AVG Director to develop previously unknown criminal energy: he manipulated the bids by opening the sealed envelops over steam and forwarded them to the actively bribing manager of the company that was supposed to become the general contractor, so he could adjust his bids. 

Perception and interpretation patterns of corruption

Styles of judicial rhetoric
In the Bill of Indictment and the Sentence two lines of argument stand out, which can be connected with certain perception and interpretation patterns of corruption. On one hand the jurists develop a description of the facts, reconstruction of acts, and judgements on the basis of laws, legal commentaries and sentences from ‘precedent setting cases’, on the other hand – in central parts of the prosecution and sentencing argument – with the help of ‘common-sense’ arguments, within which they regularly refer to ‘real life’
 context. 

The arguments and rhetoric pleaded by the prosecutors and the judges is dominated by two rationalities: that of legalistic expertise, but also that of the daily experience of people or the everyday layman. In addition to this, references are made to political, fiscal, economic, social and other discourse, which implicates knowledge surmounting legal expertise in various fields. 

This is especially true in this bribery case, which took place in a highly complex context. The file reads like a crime novel, which tries to illuminate the broader social picture of the corruption scandal with all its social, political, economic and (psychological-) human facets and dimensions, in order to understand the incidents and behaviour of the persons involved and finally in order to find a just verdict. 

Reconstruction of the Legal Semantics of Corruption

Alongside these ‘stylistic’ expressions of the legal rhetoric one finds in the prosecution charges and sentencing argument also a classification of diverse incidents of bribery, so to say a semantics of corruption. Here, as well, the question is raised if it’s purely legal nature or if other rationalities are considered. 

Fundamental is the differentiation between “active” and “passive” bribery. In the case of “passive bribery” the accused SPD Fuction Leader, who acted on behalf of his fellow party member running in the race for mayor, has in the view of the court fulfilled the elements of the offence of “aid to bribery”.

Of important meaning in the present case is also the differentiation between “bribery in public 

office” in the sense of “vote buying” and “bribery in business interaction”. In the case of the accused SPD politician, a legal public donation would have been perceived as vote buying and bribery in public office. Thus an illegal transaction had to be initiated to obtain the necessary funds because of the financial distress (the SPD party didn’t have sufficient financial means to pay for the mayor’s electoral campaign). Bribery in public office is taken more seriously than bribery in business interactions and is punished more severely. 

Reconstruction of a Legal Typology of Bribery
Corruption is not a legal term. It is a too holistic and general expresion for a variety of phenomena. Lawers need define facts and therefore construct a legal typology. Crucial to the final determination of the fact of bribery and the severity of the sentence in the legal proceedings, aside from the objective criteria, are above all the subjective motives of the parties involved. Including consideration of the motive for corrupt behaviour the jurists developed finally a typology of bribery according to their findings in their investigations and witness statements.

There is discrimination in the files between the “tempting” of individual politicians and “political landscape conservation” of parties and factions. Both cases dealt with a regular payment generally of legal nature, which were entered in the financial statements. To be distinguished from that are so called “impact bribes”, extraordinarily high one time payments for a specific purpose, which, legally speaking, seals an “accord of injustice”, a fraudulent contract. Such “accords of injustice” are made in secrecy and silence, meaning in collusion (Director of the AVG) or (as in the present case of the SPD Fuction Leader) as a silent agreement, without explicit discussion of the matter. 

“Impact donations” aim to influence a decision in the future, “thank-you donations” (a new term created by the accused SPD Fuction Leader) are less objectionable gifts for services rendered, as for example the cooperation in a public company or the awarding of a public bid. They can be legal or illegal; as such they may be “landscape conservation” or a retroactively paid bribe in the sense of an impact donation. The defendant tried then with the help of the term “thank-you donation” to belittle the true character of the “impact donation” as mere “landscape conservation”. 

Fundamental to a case of corruption is not, if the political decision was truly influenced by the bribe or not, but solely if the “accord of injustice” was agreed upon, be it in good or bad faith. Legally important is that the recipient of the donation is under the belief that decisions will be made in his favor; otherwise the donation would be for the giver pointless “money thrown out the window”. Any other explanation, according to the sentence argument would be a departure from “real life”. 

The Case shows that the logic of corruption is not determined by the factuality of the decision being influenced (a connection difficult to objectify), but by a corrupt contract, in the sense that expectations are tied to a payment. The legal typology of corruption is constructed, according to the sociologist Max Weber, on the basis of “subjective intentions”, which the accessories connect with their actions
.

That the figures involved indeed operate within such constructs, is evident by their behavior in the court room. The accused SPD politician attempted to legitimize the practice of “hidden accounts”, by pretending not to want to incriminate his predecessor, who implemented this practice. Thereby he attempted to veil his own less noble intentions, namely to exert substantial power within the party and municipal council through unrestricted access to the “hidden accounts” and to extend this practice accordingly, argued the court. The same applies for the accused businessman, who tried to ordain his bribes to the SPD politician with a reference to the dishonorable intention to support a particular (economic-) political position (“privatization”), even though he had clearly self-serving economic interests, according to which the court judged his behavior eventually. 

One finds in the files, depending on the circumstances and situations, such varying motives as power and influence, career, economic and business success, securing/expansion of a company, setup/securing of a monopoly, cartel or network, continuation of a practice (the “hidden accounts”), ambition, self-enrichment, greed, but also social motives such as loyalty, peer pressure, political, and economic dependency, political goals (power maintenance of the party or implementation of political intentions / programs), Opportunity (“makes thieves”).

7. UNITED KINGDOM

From the Documents Representative of the legal system, the perceptions outlined below regarding corruption were noted. Further information in this field will be generated in the coming months of the Project.

Positive View of Patronage

Code Family 1: Negative role of the media in spreading mistaken assumptions of corruption, Positive perception of Standards of conduct in public life

As with the politicians, so even more with the judiciary; the basic acceptance and support of the system of patronage governing appointments to the Second Chamber of Parliament, the House of Lords, was evident from the material. This was unsurprising, given the fact that the public heads of the legal profession also sit in that House.

The Law as a Source of Solutions As Well As Problems

Code Family 1: Positive perception of standards of conduct in public life; Code Family 6 (Perceptions of Relating to the Structures behind Corruption in the UK): Inadequate oversight structures in place to ensure transparency and high standards of public conduct.

This approach to the issue of patronage was bolstered by what appeared to be an implicit support for norms of appropriate and rational behaviour that would be encouraged by the formulation of better laws on the subject. To an extent, therefore, this perspective accorded with that evident in the material from the politicians’ target group that suggested corruption was likely to be committed in error because the crime had not been perceived as such, as well as the notion that a political culture exists in which honourable conduct is the rule rather than the exception.

The perception was put forward in the Law Commission’s consultation report on corruption for the government that a significant cause of corruption in the UK was opportunism stimulated by deficiencies in the relevant prohibitive regulations. This situation had arisen over time because legislation against corruption and bribery had tended to be created as ad hoc responses to particular problems or scandals, which had led to loopholes and irrationalities in the law governing these subjects.
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� The particular document quoted here was elaborated in 2004 and also released and reinforced in 2005


� This declaration by the minister of justice was issued in February 2006


� The State Electoral Commission is an independent body, chaired by the president of the Constitutional Court.


� National Anti-Corruption Program emphasized the following four aims: (a) sanctioning the corrupt ones; (b) strengthening professional ethics; (c) improving responsibility and user-friendliness of public administration; and (d) increasing citizens' trust in institutions.  


� In both cases are negotiations on account of Suspicion of Betrayal of Confidence and Tax evasion.


� In the case of the Waste Incineration Plant the bribes amounted to more than 24 million German Marks, 1 percent for the Director of the AVG and the Plant Construction Company each, as well as ½ percent for the political mediator and the private AVG shareholder who took care of Swiss bank accounts. How high these bribes are is shown by the comparison to the calculated profit of 5 percent of the total cost.


� An example for such an argument is given later on.


� One must formulate precisely: the ‘subjectively intended meaning’ of an ideal type, constructed by the researcher, the rational protagonist.
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